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Clause 1.118 - DEAR 970.5204-96 Conditional Payment of Fee, Profit, or Incentives
(Apr 1999) (Alternate I)

In order for the Contractor to receive all otherwise earned fee, fixed fee, profit, or share of cost
savings under the contract in an evaluation period, the Contractor must meet the minimum
requirements in paragraphs (a) and (b) of this clause and if Alternate | is applicable (a) through
(d) of this clause. If the Contractor does not meet the minimum requirements, the DOE
Operations/Field Office Manager or designee may make a unilateral determination to reduce
the evaluation period’s otherwise earned fee, fixed fee, profit or share of cost savings as
described in the following paragraphs of this clause.

(a) Minimum requirements for Environmental, Safety & Health (ES&H Program). The
Contractor shall develop, obtain DOE approval of, and implement a Safety Management
System in accordance with the provisions of the clause entitled, “Integration of
Environment, Safety and Health into Work Planning and Execution,” if included in the
contract, or as otherwise agreed to with the Contracting Officer. The minimal
performance requirements of the system will be set forth in the approved Safety
Management System, or similar document. If the Contractor fails to obtain approval of
the Safety Management System or fails to achieve the minimum performance
requirements of the system during the evaluation period, the DOE Operations/Field
Office Manager or designee, at his/her sole discretion, may reduce, any otherwise
earned fees, fixed fee, profit or share of cost savings for the evaluation period by an
amount up to the amount earned.

(b) Minimum requirements for catastrophic event. If, in the performance of this contract,
there is a catastrophic event (such as a fatality, or a serious workplace-related injury or
illness to one or more Federal, contractor, or subcontractor employees, or the general
public, loss of control over classified or special nuclear material, or significant damage to
the environment), the DOE Operations/Field Office Manager, or designee, may reduce
any otherwise earned fee for the evaluation period by an amount up to the amount
earned. In determining any diminution of fee, fixed fee, profit, or share of costs savings
resulting from a catastrophic event, the DOE Operations/Field Office Manager, or
designee, will consider whether willful misconduct and/or negligence contributed to the
occurrence and will take into consideration any mitigating circumstances presented by
the Contractor or other sources.

(© Minimum requirements for specified level of performance.

D At a minimum the Contractor must perform the following:
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0] the requirements with specific incentives at the level of performance set
forth in the Statement of Work, Work Authorization Directive, or similar
document unless an otherwise minimal level of performance has been
established in the specific incentive;

(i) all of the performance requirements directly related to requirements
specifically incentivized at a level of performance such that the overall
performance of these related requirements is at an acceptable level; and

(iii) all other requirements at a level of performance such that the total
performance of the contract is not jeopardized.

The evaluation of the Contractor’s achievement of the level of performance shall
be unilaterally determined by the Contracting Officer. To the extent that the
Contractor fails to achieve the minimum performance levels specified in the
Statement of Work, Work Authorization Directive, or similar document, during
the evaluation period, the DOE Operations/Field Office Manager, or designee,
may reduce any otherwise earned fee, fixed fee, profit, or shared net savings for
the evaluation period. Such reduction shall not result in the total of earned fee,
fixed fee, profit, or shared net savings being less than twenty-five (25) percent of
the total available fee amount, Such twenty-five (25) percent shall include base
fee, if any.

Minimum requirements for cost performance.

(1)

(2)

®3)

Requirements incentivized by other than cost incentives must be performed
within their specified cost constraint and must not adversely impact the costs of
performing unrelated activities.

The performance of requirements with a specific cost incentive must not
adversely impact the costs of performing unrelated requirements.

The Contractor’s performance within the stipulated cost performance levels for
the evaluation period shall be determined by the Contracting Officer. To the
extent the Contractor fails to achieve the stipulated cost performance levels, the
DOE -Operations/Field Office Manager, or designee, at his/her sole discretion,
may reduce in whole or in part any otherwise earned fee, fixed fee, profit, or
shared net savings for the evaluation period. Such reduction shall not result in
the total of earned fee, fixed fee, profit or shared net savings being less than
twenty-five (25) percent of the total available fee amount. Such twenty-five (25)
percent shall include base fee, if any.
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